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The Hardſhips, and Inconveniencies 
of Preſenting, or IndiQting Pariſhes, 


Towns, . Sc. for not Repairing the 
Highways, &c. 


=] HE Uſe and Importance 
of this Treatiſe muſt ne- 


ceſſarily be diſcerned by 
all thoſe, who conſider of _ 
what great Benefit and 
Service it is to Mankind, to have the 
Highways, and public Roads, within 
this Kingdom, put into a good Condi- 
A 2 „ 
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tion of Repair ; and, what vaſt Sums of 
Money are nen laid out, and ex- 
; Oy 5 chat Account, F 
14 | 
Who can forbear. e bis Sor- 
N OY that a Matter of fo. great Con- 


cern to the Public, as This is, ſhould 


not have been hitherto thoroughly ſifted, 


and diſcuſſed in the ſame, or the like 


Manner, in which I propoſe to manage 
the following Sheets? Who, I ſay, that 


has ever in the leaſt conſidered 'what 


numberleſs Burthens, and Hardſhips, 
many Pariſhes are yearly obliged to ſuſ- 
tain, .in order to repair their Roads; 
and what numerous Laws have been 
made, in order to compleat the doing 
of it? 


For, it muſt be granted, that there has 


been always, and now is, great Reaſon | 


to complain of the Neglect of the Re- 
pair of moſt Roads within this King- 
dom; and that it has been always found 
by Experience, that the many Laws, 
which have been hitherto made con- 
cerning their Repairs, have never met 
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(3) | 
with the deſired Succeſs. Which Facts 
muſt, I think, afford ſufficient Reaſons 
for every. conſiderate and - judicious Per- 
ſon to conclude, that there ſtill remains 
ſome fundamental Error in thoſe Laws ; 
and that a farther Regulation is: ſtill 
wanting, and needful. 


The Attempt to find out this funda- 
mental Miſtake, and Defect in our Laws, 
has lately employed ſome of my lei- 
ſure Hours; and I am thoroughly con- 
vinced, both by Experience and Reaſon, 
that the uſual, and general Method now 
ſo much in Vogue, of permitting Pa- 
riſhes, Towns, &c. to be Preſented, or 
Indited for not Repairing of their Roads, 
is that fundamental - Error, and Miſtake, 
which hath greatly hindred and pre- 
vented all the Statute Laws, which have 


| hitherto been made for the Repairing of 


public Roads from having their defired 
E | 


Www 


For the Prof of which Afrtion: I 
(hall endeavour to ſhew, That Preſent- 
A 3 2 
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ments, and Indidtments for not Repeir- 
ing the Roads, do not only manifeſt 
Injuſtice to many particular Perſons, and 
are ſeldom, if ever, attended with ſuch 
Succeſs, as to procure the Roads to be 
put into good, and ſufficient Repair; 
but alſo, that the Allowance of ſuch 
Preſentments and Indictments, is one 
chief Reaſon, why the manifold Laws, 
which have been made, in order to com- 
pel the Surveyors of the publick Roads 
to perform their reſpective Offices faith- 
fully, are in a Manner become uſeleſs, 
and neglected, 1-26 


Weid, which 1 n they in 
order to compleat this Syſtem, is, | 


#r/t, To prove, that the Preſenting, 
or Indicting of Pariſhes, Towns, Cc. for 
not Repairing their public Roads, gene- 
cally prove hard, and injurious to par- 
ticular Perſons, ſeldom, if ever, anſwer 
the intended Deſign, and cauſe the 
Laws, relating to the Surveyors of the 
p hs gg to be oY neglected ; and, 

con- 
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ane "ob both theſe Proſecutions 
ought to be os taken "OY __ an 
5 ** n t 


— That 60 moſt Luſt, and moſt 


effectoal Way to have the public Roads 


kept in good and ſufficient Repair, is, 
to oblige the Surveyors to do their 


; Duty. And, 


2 2 I mall offer, and ſubmit 
ſome Amendments, and Additions to 
the Laws now in Being, which will 
more eaſily, and more effectually oblige 
the Sarveyors to perform their reſpective _ 


Offices; and the Pariſhioners to do their 


ſix Days Work. 


Now, in order to prove the Firſt of 
theſe Propoſitions, I ſhall obſerve, That 
it appears by the Statute, 3 and 4 N. 


and M. Chap. 12. f 3. That the Sur- 
veyots for the public Roads may, by 
Law, be Men of mean Circumſtances, 


and ſuch Perſons, as have no Manner of 


8 in the Pariſh, chargeable to the 


Repair 


68) 
Repair of the Highways: For, by that 
Statute, the higheſt Qualification requi- 


ſite for that Office is, 10 J. per Annum, 


real Eſtate, or 100 J. perſonal Eſtate, — 

But, by the ſame Act of Parliament, 
a Tenant of 30/. per Year, may be 
appointed Surveyor ; nay, if none can 
be found ſo qualified, then the Act 
of Parliament directs, that the moſt 
ſufficient within the Pariſh are to be 
choſen ; ſo that a Rack-Renter of 101. 


| per Annum, or Men of lower Circum- 


ſtances, are intitled to be choſen into, 
and may be obliged to execute this im- 
portant Office. — And tho' ſuch mean 
Perſons, as are above deſcrib'd, are 
choſen in the Gffice, yet, I believe, every 
Perſon will agree with me, that during 
their Vear of Office, it is neither prudent, 
nor ſafe for the Reſt of the Pariſhioners 
to repair the Roads under their own Di- 
rections, leaſt their Officiouſneſs ſhould 


hereafter be uſed as an Argument of their 


Obligation to repair them in their own 
Right. — And alſo, it muſt be allowed 


me, that, as the Laws now are, the Pa- 
riſhioners 
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riſhioners have not in themſelves any 


coercive Power to oblige theſe mean 


Perſons to diſcharge the Duty of their 
Office. 


| Suppoſe then, that ſuch a ee as 
has been juſt mentioned ſhould, from 


mere Idleneſs, or Obſtinacy, or from a 


Diſlike to his Office, (which Suppoſition 
is often found too true to be _ 
chimerical) omit to repair the Roads, or 
to call out the Pariſhioners to do their ſix 
Days Work ; or to oblige thoſe (when 


called out) who do attend, to work duly 


and honeſtly ; ; would it not in either of 
theſe Caſes be very hard, and unjuſt, 


that for this Omiſſion of the Surveyors, a 


Preſentment, or Indictment ſhould be 5 


put upon the Pariſh ? Becauſe, in the 


Nature of ſuch Proſecutions, no Diſtinc- 
tion, or Difference can be made between 
Perſons, and Things ; but the Innocent 
are equally puniſhed with the Guilty; 
and the Property of all ſuch as are willing 
to work, and contribute their beſt oy 


deavours to put the Roads in Repair, i 
| affected 
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| {6 16 5 
affected in the ſame Manner, as the Pro- 


perties of thoſe who neglected, or re- 
fuſed to work, and were the principal 


Cauſe of the Roads not being put into 
good, and ſufficient . 


75 But, if it be! ſo great a Harddhip 3 and 
Injuſtice to -puniſh promiſcuouſly ſuch 
innocent Inhabitants, as I have juſt now 


deſcribed, with the guilty ones, how 


much more aggravating, how much more 
| ſhocking to common Senſe and Juſtice 
muſt it be, to conſider, that in ſuch Caſes, 
generally ſpeaking, tlie innocent Inha- 
bitants ſuffer the Puniſhment 'of the Sur- 
veyors Tranſgreſſions; and the Surveyors 
themſelves undergo no Penalty, nor ſuffer 
any Puniſhment whatſoever? For, in 
many Places of this Kingdom, and par- 
ticularly in the Weſtern Counties of it 
the Landlords of ſuch Tenants as are at 
Rack-Rent, diſcharge all the Incum- 
brances; ſo that no Proceſs, which can 
iſſue upon any ſuch Preſentment, or In- 
dictment, can in any * affect the Sur- 
R Property. . 
0 


69 
Suppoſe again, that the Surveyors 


of any Pariſh; ſhould contribute ſome 


ſmall Matter only out of their own Pro- 
towards the Pariſh Levies, or 
ſhould happen to be ſuch Tenants, as 


Have all their Rates, Taxes, Cc. paid and 


diſcharged by their Landlords, and live 


in a Pariſh, where the greateſt ] Part of it 
is the Property of one, or two Perſons, 


living at a great Diſtance from the Pariſh, 


and that thoſe Sarveyors, or one of them, 


mould take s Diſtuſt,- or Prejudice'to the 
Stewards of the Owners of fuch Lands, 
(which, conſidering the Infolence and 
Imperiouſneſs of fome Stewards, is no 


abſurd, or improbable Suppoſition) and 


out of mere Pique and Revenge to ſuch 
Stewards, ſhould entirely - neglect to do 
any Thing towards the Repair of the 


Roads within the- Pariſh; would it not, 


in that Caſe, be the moſt unreaſonable, 
and unjuſt Thing in the World, that the 
innocent Maſter ſhould be puniſh'd by 
ſuch expenſtwe Proceedings, as Preſent- 
ments, or Indictments for an Offence, 
which -1 it was not in his Power, either to 
6 remedy, 


— 
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remedy, or prevent ? And that this is 


not merely an imaginary Suppoſition 
muſt be known to all Perſons, who have 
made their Obſervations on the State and 
Condition of Pariſhes, ſuch eſpecially, as 


lie any conſiderable Diſtance from great 


Towns. 


{ 


But Er us again ſuppoſe, and ſtate the 


common Caſe; namely, that the Sur- 
veyors do ſo much of their Duty, as duly 


to ſummons, and call out all ſuch Pa- 


riſhioners, as are liable to do, and per- 


form the ſix Days Work; and only two, 


or three of the beſt, and moſt ſubſtantial 


Houſe-holders and Land-owners within 


the Pariſh ſhould obey the Summons; 
and that by Means of the Surveyors Ne- 
glect to oblige the Reſt of the Pariſhi- 
oners to do likewiſe their fix Days 


Work, proceeding from Lazineſs, Un- 


willingneſs to do their Duty, or which 
is alſo very probable, from Bribery and 


Corruption, the Pariſh is Preſented, or 
| Indicted for want of having their Roads 


properly repaired ; wall it not, in this 


Caſe, 


— 
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| Caſe, be doubly unreaſonable and ſevere, 
that ſuch of the Pariſhioners, as have 
done all the Law requires of them, and 
all they can by Law juſtify the doing to- 
wards ſuch Repairs, ſhould ſtill be pu- 
niſhed ,ten, perhaps twenty Times as 
much, as the other Houſe-holders, Cot- 


tagers, or Labourers, who ought to have 


done their Work ; and as the Surveyors 
| themſelves, whoſe- only Duty, and in 


whoſe Power alone 1 it was to oblige them 


to perform it ? 


It is a Rule in Law, por Alus Legis 


| Nemini eſt dannoſus. —But this Method of 
_ proceeding againſt Pariſhes, Towns, &c. 


by Preſentments, and Indictments, for 


not repairing the public Roads, is not 
only inconſiſtent with, but ſeems to be 
a direct Violation, and Infringment of 


that juſt and venerable Maxim. For, as 


the Law now ſtands, every Perſon having 


any Eſtate within the Pariſh, is liable to 


be puniſhed for not repairing the High- 


ways; and yet the Law hath not given 


him proper, or ſufficient Power to compel 


the 


A 4 3 
the Surveyors, and Defaulters to do their 
Duty, or contribute their Part towards 
the Repairs of the public Roads, — So 
that the Law, in this particular Inſtance, 
puniſhes Perſons for not doing that, which 
it was not in their Power to perform; 
and thus it plainly appears, Qyod Aus 
Legis multis eft damnęſus. —— Which is 
ſuch a Grievance, even in ſo momentous 
an Affair, as that of Repairing our public 
Roads, that there are great Hopes to be- 
lieve, the Legiſlature will ſoon think pro- 
| peel to rig it. 


— 


1 more like Influnccs of Tnjuſtice 
done to porch D right be here 


ond edi as to want no farther Illu- 
ſtration, the next Step, which I ſhall 
take, is to prove, that notwithſtanding 
Preſentments, or Indictments, are by 
much too often made, and preferred a- 
gainſt Pariſhes, Towns, Fc. for not re- 
pairing their Roads, to the great Griev- 
ance, Oppreſſion, and Injury of many 
particular Perſons, having Property with» 

in 


C (15) 
in ſuch Pariſhes, Towns, &c. yet, that 
| ſuch Proceedings. do very ſeldom, if ever, 
- anſwer. the End intended by. them; and 
then I ſhall give the true Reaſons, why 
* do not ſucceed. 


h As to the Truth of the Aſſertion, that 
ſuch Proſecutions ſeldom, if ever, do 
anſwer the deſired End, I need only re- 
fer to Experience, which is the ſureſt 
Knowledge we can obtain. For, does 
not every Perſon obſerve, that there are 
ſome Pariſhes, which have Preſentments, 
or Indictments, almoſt perpetually hang- 
ing over their Heads? Now this could not 
poſſibly be the Caſe, if theſe Proſecutions 
were ſo effectual for the Repair of Roads, 
as ſome Perſons, who are fond of Power 


do often ſtrenuouſly, tho' erroneouſly 
* upon. 


The Fact being then beyond the 
Power of Contradiction true, I ſhall in 
the next Place ſhew, that from the Rea- 
ſon and Nature of ſuch Proſecutions, as 
 Preſentments. and Indictments are, no 
good 


(16) 
good Effect can poflibly be expected : 
from them, as to the Public in general, 
or to any private Perſons in particular, 
except Lawyers, and Officers attending 
the Courts of Juſtice, For it muſt be 
conſidered, that the Generality of the 
Surveyors of the public Roads, being, as 
J have before obſerved, low, and mean 
Perſons, their Payments towards the Fine 
ſet upon the Pariſh, Town, Sc. by Vir- 
tue of ſuch Preſentments, or Indictments, 
is either nothing, or elſe" ſo ſmall and 
trifling, as to have very little Effect upon 
them; eſpecially, if it be conſidered, that 
they are ſure to have the laying out 
of this Money; which they often do 
more to their own Benefit, than to the 
e of the Roads. ee 


Beſides, it ought to be well conſider- 
ed, that, as by Law ſuch Parts of the 
Road as are out of Repair muſt be par- 
ticularly ſpecified in the Body of the Pre- 
ſentment, or Indictment, theſe Proſecu- 
tions are chiefly carried on, in order to 


oblige Pariſhes to repair ſuch Parts of 
their 


* 


. 7 
their Roads, as then happen to be worſe 
than the Reſt; and conſequently, are hot 
generally intended to work a thorough 
Reformation, and Repair 1 the 

WISE Pariſh. * 


B in, theſe Proſecutions are often 
made, and preferred againſt Pariſhes, 
Towns, Cc. in the Winter, and other 
very unſeaſonable Times of the Year, 
which can have no Effect towards oblig- 
ing the Pariſhes to do their ſix Days 
Work, (which, when duly performed, 
would be ſufficient for the Repair of 


moſt public Roads) but only to compel 
the Parifh, to lay out Money to their 
great Grievance, in order to repair ſuch 
Roads as happen then to be complained 
of ; and that with five Times more Ex- 
pence, than what would ſuffice at a ſea- 
fonable Time of the Year, 


Let it be alſo ſroully conſidered, what 
real Good, what Uſe can be derived from 
ſuch Proſecutions, but the expenſive Re- 
pairs. of ſuch Places, as happen juſt then 
to be out of Repair. For, in reſpect to 

B the 
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4 the reforming the Inclinations of the 
- Pariſhioners in general; or, to the making 
them more forward for the future to re- 
pair their Roads theſe grievous Proſecu- 

tions cannot poſſibly have any Effect. 
For, as the whole and ſole Power of re- 
pairing the Roads, was by Law conferred 
111 on the Surveyors, before the Commence- 
1 ment of ſuch Proſecution; ſo does it ſtill 
reſt there, notwithſtanding the Proſecu- 
f tion ; and therefore, as the Pariſhioners, 
96 99 before the Proſecution, could not ſafely re- 
5 pair the Roads without the Concurrence 
of the Surveyors; ſo neither can they do it, 
after the Proſecution is begun, or ended. 
And can any Man in his Senſes think, 
B that ſuch Proſecutions will make the 

4 Surveyors more diligent than they were 
| before; when, as I have already proved, 
— they are ſeldom one Penny out of Poc- 

ket by all the Preſentments, or Indict- 4 

ments, which the Power of the Law can 

throw upon the Pariſhes, Towns, Tc. 1 

for which they are Surveyors ? — Nay, it fl 

is well, if they are not rather pleaſed 

than diſpleaſed with ſuch ſort of Proſe= 

cutions. | 
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This Argument, I muſt own, carries 
great Weight with me againſt the Al- 
lowance of any ſuch Proſecutions; and 
I verily believe, all donſiderate and diſ- 
| Intereſted Perſons muſt entertain the 
fame Opinion of it with- myſelf. 


But the Vexation, Oppreſſion, Expence, 
and Uſeleſsneſs of theſe Proſecutions, can- 
not ſeem to be the only Reaſons (tho 
very urgent ones, they muſt certainly be 
allowed to be) for laying them aſide in- 
tirely, to thoſe, who conſider alſo, that 
the Juſtices of Peace would certainly be 
more willing, earneſt, and ready to hear 
ſuch Complaints as are to be made a- 
gainſt the Surveyors and Defaulters, and 
to enforce the Laws againſt them, if they 
were reſtrained from exerc;:ing this fa- 
vourite Power of puniſhing all the Pa- 
riſhioners promiſcuouſly, by way of Pre- 
ſentment, which moſt of them at pre- 
ſent are apt to think their ſafeſt, and 
moſt eaſy Remedy. —— And the reſt 
of Mankind would be more diligent in 
making ſuch Complaints of the Sur- 


veyors, and Defaulters to the Juſtices of 
B 2 Peace, 


Fe 
Peace, in Caſe they found they had 
no other Redreſs; and that the Juſtices 
of Peace were more ready to give an at- 
tentive Ear to ſuch Complaints, 


I hope, I have now fully ſhewn, that 
the Method of Preſenting, or Indicting 
of Pariſhes, Towns, &c. for not repair- 
ing their Roads, generally proves hard, 
and injurious to particular Perſons ; that 
ſuch Proſecutions ſeldom, if ever, an- 
{wer their intended Deſign ; and that 
they are the chief Reaſons, why the 
Laws obliging the Surveyors to do their 
Duty are not better enforced. — The 
natural Inference from all which is, that 
theſe, and all other Proſecutions of the 
like Nature, ought to be taken away in- 
tirely.. But in what Manner, and of the 
proper Remedies to be ſubſtituted in their 
room, I ſhall defer the diſcuſſing of, un- 
til I come to treat on the laſt Head: For, 


I ſhall now proceed to the ſecond Thing 
propoſed, which is to ſhew, that the 
moſt juſt, and moſt effectual Way to have 
the Roads kept in good and ſufficient Re- 
** is, to oblige the Surveyors to do 
their 


„ 
their Duty, and to periven their re- 
ſpective Offices. 


For the Proof of this, it muſt be obſerv- 
ed, that the Method propoſed by the 

Laws for repairing the Roads, is, for the 
Surveyors to appoint fix Days in the Year 
forall theHouſeholders, Labourers, (not be- 
ing hired Servants) and Cottagers, to work 
in the Amendment of the Highways.— 
And, I believe, it will be granted, that in 
caſe theſe ſix Days work were punctually 
performed, according to the Intention of 
the Law, that this Method would be 

ſufficient for Repairing of moſt of the 
public Roads within every Pariſh of this 
Kingdom ; and where ever it ſhall hap- 
pen to be otherwiſe, the Statutes 3 and 4. 
of W. and M. and 1 George I. have given 
Power to the general Quarter Seſſions, to 
make a Rate for that Purpoſe, not ex- 
ceeding 6 d. in the Pound for one Year. 
lf then the due Obſervation of the 
above Methods would effectually repair 
moſt of our public Roads, whenever they 
are out of Repair; it muſt always (un- 
leſs in the Caſe of uncommon Floods, 


B 3 PFroſts, 


Way to obtain the deſired End. 


(22) 


Froſts, and the like) happen through the 
Default of the Surveyors, or of the 


Whole, or particular Inhabitants within 


the Pariſh. —And if the Laws now in being 


have armed the Juſtices of Peace, and 
the Surveyors, with a ſufficient Power to 


puniſh each Delinquent according to the 
Degree, and Nature of his Office, then 
the following this Method of puniſhing the 


Surveyors, or the Inhabitants ſeparately, 


'according to the Nature and Degree of 


their reſpective Offences, muſt be juſt, 
and equitable, and the moſt effeQual 


Now, in order to prove, that the Ju- 


ſtices of Peace, and the Surveyors, have 


a ſufficient Power to puniſh every Perſon 
offending againſt the Laws made for the 
Repair of the public Roads, I muſt ob- 
ſerve, that by the Statute 5 Eliz. Chap. 
12.58. it is enacted, that the Surveyors, 
under Pain of 40s. ſhall within one 
Month after any Perſon has omitted to 
do his Days work, preſent the Offence 
to the next Juſtice of Peace, which Ju- 
ſtice ſhall certify that Preſentment at the 
next 


"5 
en. 
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next general Quarter-Seflions of the Peace, 
which Seſſions ſhall- immediately inquire 
of ſuch Default, and aſſeſs ſuch Fine for 
it, as they, or any. Two of then _ 


: think meet. 


— 


Suppitiing then, this Statute ſtands un- 
repealed, no Method, more eaſy, or 
more ſafe for the Juſtices of Peace to 
act under, can well be deviſed, —For as 
to the Eaſineſs of this Method of pro- 
ceeding, the Surveyors have nothing to 
do, but to preſent the Defaulters to the 
next Juſtice-of Peace, who is to certify 
that Preſentment to the next general 
Quarter-Seſſions, which Seſſions is to exa- 
mine, and to enquire into the Complaint. 
— And when the Defaulters are found 
guilty, the Statute 2 and 3 Philip and 
Mary, hath inflicted ſuch a Penalty on 
them, as is double the Value of their 
NG Labour, | 


And as to the Safety of this Method, 

I don't know, in what Inſtances the Ju- 
ſtices of Peace can act with more Safety 

than in this Caſe, —For, in reſpect to the 

B 4 Puniſhment 
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(24) 
Puniſhment of the Defaulters, the Juſtice 
of Peace, to whom the Complaint is 
made, does only a miniſterial Act, by 
certifying the Surveyors Preſentment to 
the next general Quarter-Seſſions; and as 
the Puniſhment inflicted on the Defaul- 
ters is to be the Act of the Court of 
Seſſions, there never was, I think, any 
Pretence made by the Juſtices of Peace 
of any Danger, or Inconvenience, that 
ever did, or poſſibly can attend their act. 


ing in that Capacity. | 


Having now, I hope, not only ſhewn, 
that the Laws now in Being, have im- 
powered the Juſtices of Peace ſufficiently 


to puniſh the Defaulters for the Neglect 
of their Duty in regard to the Repair 
of the public Roads; and the Surveyors, 


for neglecting to preſent ſuch Offenders ; 
but alſo, that the Statute 5 Eliz. has 
chalked out an eaſy, and a fafe Method 
for the Juſtice of Peace to proceed in; I 
ſhall next go on to ſhew, and prove, 
that this Merhod of puniſhing the Sur- 
veyors for neglecting to preſent the De- 
faulters; and of puniſhing the Defaulters, 

for 


(25) 
for omitting to do their fix Days work, 
is a juſt, and equitable Method, and the 
moſt effectual to obtain the End de- 
fired, „C 
As to its being a juſt, and equitable 
Method, I ſhall firſt obſerve, that as 
Equality is the higheſt Equity; ſo each 
| Delinquent is by this Means puniſhed, 
according to the Aſſiſtance, which he 
ought, but neglected to give towards the 
Repair of the Roads. — By this Way of 
| proceeding, the Land-Owners, and the 
reſt of the Pariſhioners, are not all pro- 
miſcuouſly puniſhed, without making any 
diſtinction between thoſe, who either 
have, or elſe were willing to obey the 
directions of the Law, from thoſe, who 
either have neglected, or elſe refufed to 
obſerve its Orders.—By this Way, the 
Surveyors are not capable of triumphing, 
nor of benefiting themſelves by their own: 
Neglect, or open Defiance of the Law; 
but the Scales of Juſtice are equally 
balanced; and the innocent, and faithful 
Obſervers of the Laws are exempted 


from that Puniſhment, which is with a 
juſt, 


(26) 
juſt and diſtinguiſhing Hand inflicted on 
each of the Offenders, with that Equality, 
and prudent Diſtinction, which both the 
Laws of, this- Land, and the Rules of 
common Juſtice demand and require. 


But it is incumbent on me, according to 
my Propoſal, not only to prove, that this 
is the moſt juſt, but alſo the moſt effec- 
tual Way to obtain the deſired End. 
And, though I could offer many Reaſons 
on this Head, yet as this one, which I 
ſhall give, ſeems to me to be an unan- 
ſwerable one, I ſhall not trouble the Rea- 
der with any other on this Point. And 
it is this.—Since the Law has appointed 
proper Officers to take care of the Repair 
of the Roads, that Method muſt certainly. 
be the moſt effectual, which has the 
greateſt Power and Influence; and is the 
moſt capable of compelling theſe Officers 
to do their Duty, and take proper, and 
effectual Care to ſee the Roads kept in 
good and ſufficient Repair.——But I have 
already ſhewn, that Preſentments, or In- 
dictments do affect but very few of ſuch 
Surveyors ; and that in general, ſuch Pro- 

ſecutions 


1 
ſecutions are rather beneficial, than other. 
wiſe to them. Whereas, on the other 
Hand, by the Statute 5 Eliz. they are 
liable to be puniſhed Forty Shillings, 
Tories Quoties, they offend in not preſent- 
ing the Defaulters; and by the Statute 
1 George I. they are, for moſt Inſtances 
of Negle& in their Duty, liable to pay 
Five Pounds, to be levied by Diſtreſs and 
Sale of their Goods on a proper Convic- 
tion, As this laſt Method, therefore, is 
the moſt. coercive, and indeed the only 
effectual one to oblige the ' Surveyors to 
do their Duty, I conceive, there cannot 
be the leaſt Doubt, but that it is by 
much the moſt effectual Way to have 
the Roads put into, and continued in a 
good and proper Repair. 


Having now gone through the two 
firſt Propoſitions, I ſhall humbly pre- 
ſume to offer ſome Amendments, and 
Additions to the Laws now in Being, in 
reſpect to the more eaſy, and more effec. 
tual obliging the Surveyors to perform 
their Duty, and the Pariſhioners to do 
their ſix Days work. For as to all the 

other 


(28) 


other Laws, which have been made for 


the better regulating, and repairing of the 


public Roads, I defign not to meddle. 
with any of them in this preſent Trea- 
tide; :- 9 : 


And in the firſt Place, I would ob- 


ſerve, that tho' I have, for Arguments 


ſake, aſſerted, that by the Statute 5 Eliz. 
Chap. 13. $8. an eaſy, and ſafe Me- 


thod is chalked out for the Juſtices of 
Peace to puniſh the Surveyors, and for 
the Surveyors to oblige the Pariſhioners 


to perform their fix Days work, or pro- 
cure the Defaulters to be puniſhed ; yet, 
I can take upon me to ſay, both from 


Obſervation, and Experience, that the 


Juſtices of Peace are very unwilling ta 
proceed according to the Methods pre- 


ſcribed by this Act; and their Caution 


ſeems to me to be in forme Meaſure juſtifi- 
able ; for, by Statute 22 Car. IT. Chap. 12. 
$ 9. The Complaint of Defaulters to the 


public Roads is to be made to the next 
Juſtices of Peace, who are required, on 
Oath of one Witneſs, to levy the Penal- 
tics, —And i in the 1255 Set. of the fame 


Act, 
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Act, the Method directed to be ob- 
ſerved, and taken in puniſhing Offenders, 


is the ſame as was before directed to be 


taken by the ſaid Act of the 5 Elig. And 
as this Act 22 Car. II. is ſubſequent to 
that of the Statute 5 Eliz. and theſe Two 
Clauſes ſeem to be diametrically oppoſite 
to each other, it may be difficult to de- 


X termined which is the beſt, or ſafeſt 


Method to be followed. 


And again, by the Statute 3 and 4 V. 
and M. Chap. 12. $ 9. all Offences, and 
Neglects, reſpecting the public Roads, 
are to be preſented by the Surveyor, on 
his Oath, to ſome Juſtice of Peace of 
the ſame Diviſion, if any Reſident there, 
and if not, then to ſome neighbouring Ju- 
ſtice. But this Act does not direct what 
the Juſtice ſhall do with the Preſent- 


ment; nor can any one conclude, that 


he ought to certify it to the next gene- 
ral Quarter-Seſſions of the Peace; but 
only from its being ſaid, in the 2d Sect. 
of that Act, that all the former Laws re- 


lating to the Highways, ſhall be executed 


according to the Tenour of theſe Laws. 
| Beſides, 


» 
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' Beſides, the Statute 1 George I. is ſo 
worded, that it may ſeem doubtful, whe- 


ther the Directions given by the faid 


former Acts, in regard to theſe Points, 


are not thereby repealed; and the Juriſ- 


diction — in the — Seſſions. 


From hence it may be eaſily diſcern- 
ed, that the making ſo many vague, and 
feemingly inconſiſtent Laws on this Head, 
hath tended much to the weakning, in- 
ſtead of the ſtrengthning the Power of 
the Juſtices of Peace; and hath ſo per- 
plexed their Thoughts, that they care 
not to act under them; which Per- 
plexity, and Doubt, ocralicnid by theſe. 
Laws, have, I am well perſuaded, been 
a main Cauſe, why both the Surveyors, 
and the Defaulters to the Highways, do 


ſo often go e 


And yet, when the great Inconvenien- 
cies and Hardſhips of proſecuting Pa- 
riſhes, Towns, &c. for not repairing the 
public Roads comes to be duly conſider- 
ed by the Juſtices of Peace, and that 


ſuch Proſecutions, very ſeldom, if ever, 
procure 


( 31 3 

= procure the Roads to be effectually mend 
= ed, or thereby put into good, and ſuffi- 
= cient Repair, I don't well ſee, how they 
can excuſe themſelves, for not preferring 
the Methods chalked out by the. ſeveral 
Acts of Parliament now in Being, for 
puniſhing the Surveyors, and the De- 
faulters, to ſuch unequal, and ineffectual 
Proſecutions, as Preſentments, and In- 
dictments are: For,  altho' I have juſt 
now ſhewn, that the ſeveral Acts of Par- 
liament relating thereto, are not ſo clear, 
and explicit, as could be wiſhed ; nor 
do they adminiſter ſo ſpeedy a Remedy, 
and Redreſs, as the Nature of the Griev- 
ance ſeems to require ; yet, if they would 
condeſcend to proceed, either according 
to the Directions of the Statute 5 Elis. 
or of the ninth Clauſe of the Statute 
22 Car. II. Chap. 12. at a ſpecial Seſ- 
fions (for, altho' that Clauſe does not ex- 
preſly dire& the Juſtices of Peace to 
proceed at a ſpecial Seffions ; yet, as the 
Words are in the plural Number, viz. 
To make Complaint to the next Juſtices 
<< of the Peace,” they may undoubtedly 

receive the Complaint, and proceed upon 


it 


(32) 7 
it at a ſpecial Seſſions) and in ſo doing, 
muſt, I think, tread on ſure and ſafe - 
Ground. And altho' theſe are but flow 
Ways of proceeding, (as I ſhall hereafter - 
obſerve, upon the Statute 5 Eliz. and: 

muſt here obſerve, on the faid ninth - 
Clauſe of the Statute 22 Car. II. Chap. 12. 
becauſe the Juſtices of Peace are not 
bound to hold a ſpecial Seſſions above 
once in four Months; yet, I fay, as both 

' theſe Methods are juſt, and equitable, 
they certainly muſt be allowed to be 
highly preferable to Preſentments, or 
Indictments; becauſe, ſuch Proſecutions 
are not only ineffectual, for the Reaſons 
before offered; but are alſo highly unjuſt, 
and oppreflive in moſt Inſtances, as 1 have 


already ſhewn. 


But, in order to prevent all future 
Doubts; and that the Juſtices of Peace, 
as well as all other Perſons, may here- 
after know how to act with Safety, Ex- 
pedition, and Effect, I have here taken 
the Liberty to recommend it to the Wiſ- 
dom of the Legiſlature, to make new 
Laws on this Head, as clearly expreſſed 

: a | a8 


) 
us is poſſible for Words to make them, 
and as eaſily to be ä as FOR art 1 
man can contrive. 1 wy 


ee chen, a new aw ſhould. PR 
tanto in a clear, and proper legal Form, 
to the effect following, vis: That all 
Houſholders whomſoever by themſelves, 
© or one {ſufficient Labourer ; all Labour- 
*ers able to work (not being hired Ser- 
« vants by the year) and all Cottagers ab! 
to work, ſhall yearly be liable, to work 
« fix Days in the Year in the Amendment 
of the Highways; that the Surveyors 
may ſummons, or call them out joint- 
© ly, or ſeparately, as they ſhall think 
© moſt proper and convenient, ſo as no 
bone Perſon be called out in the ſame 
« Year oftener than another, living in the 
«* ſame Pariſh; and, if it ſhould happen to 
« fall out. otherwiſe in one Year, that in 
the next Year, thoſe, who went out moſt 
the former year, ſhould be the laſt call- 
ed out in this; ſo that every ſuch 
Houſholder, Labourer, and Cottager, 
may bear an equal Share, and Propor- 
* tion, — That the Surveyors be obliged 
C „ 


— 3 


C3} 

to give Notice of each Days intended 
Work, at leaſt one Week before the 
© appointed. Day. That this Notice ſpe- 
* cify the Names of ſuch Perſons as are to 
work on the Roads, in caſe the Pariſhi- 
* oners are called out ſeparately ;z and, 
that the Notice be delivered by the Sur- 
* veyors to the Pariſh Clerk, or ſome 
< other Officer of every religious Aſſembly 
© within the Pariſh, Town, Ce. which 
Clerk, or other Perſon, ſhall be obliged, 

under a Penalty of 406. to publiſh it 
gratis in the Church- yard; or ſuch o- 
ther moſt convenient and public Place, 
immediately after their reſpective Wor- 

.c ſhip is ended, on the next Sabbath 
Day after it is delivered to them; or, 
if delivered to them on a Sunday, before 
the Beginning of the Divine Service, 
whether Morning, or Evening Service, 
then ſuch Clerk, or other Perſon, ſhall 
< publiſh the ſame Notice, or Summons, 
in Manner as aforeſaid, upon the fame 
Sunday, on which it was delivered, im- 
© mediately aſter ſuch Divine Service is 
< ended; and in caſe of any ſuch Com- 
c plaint made by the Surveyors, to one, 
R VP or 


(33) 
© or more neighbouring Juſtices of the 
peace of Defaulters to the fix Days 
© work, ſuch Clerk, or other Perfon, 
ſhall be obliged, under the like Penalty . 
©of 405. to attend the Juſtice, or Ju- 
© ftices - of Peace, being firſt duly ſurn- 
© rnoned, in order to prove the faid No- 
tice againſt ſuch Perſons, as ſhall be 
© informed againſt for being Defaulters, 
© and ſhall have ſo much for their Trou- 
ble, and Expence of Attendance, in or- 
© der to prove the fame, as the Juſtice, or 
© Juſtices. of Peace, before whom ſuch 
© Complaint is made, ſhall think fit- to 
© order the Surveyors to pay them. It 
© ſhould alſo be provided, in expreſs 
Terme, that every Perſon fo called out 
© to work at the Repairs of the public 
Roads, do work diligently and quietly 
for the Space of eight Hours each Day, 
© at their own Expence, both of Tools, 
and Proviſions of all Sorts. — And that, 
in caſe of Perſons refufing, or neglect- 
< ing to come out to work, or refuſing or 
© neglecting to work diligently, and quiet- 
* Iy, for the full Space of the faid eight 
Hours, all Surveyors ſhould be obliged 
(under a Penalty of 40 5. to be recover- 
2 ed 


© cd before any. one me en Juſtice 
* of the Peace, on the Teſtimony of one 


© credible Witneſs, one Moiety to go to 


© the Informer, and the other Moiety to 
* be applied by the other Surveyors not 

s offn dice or by ſuch other Perſon, as 
© the ſaid Juſtice ſhall appoint, towards 

< the Repair of the Roads in the reſpec- 
tive Pariſhes, where the Offence was 
committed, which Penalty of 40s, is 
© to be levied for every ſingle Offence, 
© Toties Quoties they ſhall offend.) To 
if make Complaint of every ſuch Offence, 
within three Days next after the Offence 


© is committed, to ſome neighbouring 
* Juſtice of the Peace, which Juſtice of 
* the Peace ſhould be required, under a 


Penalty of 107. to ſummons forthwith 
the ſaid Offenders, and to proceed to 
© the hearing of the ſaid Complaints, and 
d to convict each Perſon ſo offending 

* in the Penalty of per Day for not 
coming out, or refuſing, or neglecting 
* to work, when come out, towards the 
© Repair of the Highways ; if the Sum- 
'* mons in caſe of a Default, and the De- 


fault del be well and ſufficiently 1255 
0 « by 


* 


(37) 
by the Teſtimony of one credible Wit- 
© neſs; which every Inhabitant within 
© the ſaid Pariſh, not otherwiſe diſquali- 
© fied by Law, ſhall be deemed to be ig 
the Caſes aforeſaid ; and fo likewiſe the 
coming out, and vegletting, or refufing 
© to work, to be proved by the like Teſti- 
mony.— All which Penalties of the De- 
2 faulters to be: applied towards the Re- 

« pair of the public Roads within that Pa- 
© riſh, and to be levied by Diſtreſs, &c.— 
And incaſe the Pariſhioners have not al- 
© ready performed all their ſix Days work, 
© or have not been fined for their Ne- 
« ole, it ſhould be lawful for any one 
neighbouring Juſtice of the Peace, 
vyearly, from Lach- Day to St. Luke's 
Pay, to give Orders in Writing, ſigned 
© by him to Surveyors of the Highways, 
to ſummons, and call out the Inhabi- 
« tants (liable by Law thereto) to the 
© Repairs of the Roads, and in caſe the 
0 Surveyors ſhall omit to ſummons, or 
call out the proper Inhabitants (not lefs 
© than ten to every Days work, if fo 
many in the Parith are liable to work) 
in the Manner herein before-mentioned, 
= $2 ta 


(N 


to work in the Amendment of the 


* Highways, within the Space of ten 
Pays after ſuch Orders delivered to 
the Surveyors ; or, in caſe the Surveyors 
* ſhall ſummon out a proper Number of 


Perſons within the ſaid Time; but ſhall 


neglect, or reſuſe to attend themſelves, 
© or to preſent the Defaulters, or thoſe 
who refuſe, or neglect to work, in 
| © the Manner aforeſaid; in every ſuch 
« Caſe, and for every ſuch Offence, the 
© Juſtice of Peace, giving ſuch Orders, 
© may, and ſhall convict the Surveyors in 
* the ſeveral Penalties of 4os. each; 
which Summons ſhall be proved by the 
«* Teſtimony of one ſuch credible Witneſs 
as aforeſaid z but the Surveyors, omitting 
to fummons the Inhabitants, ſhall be 


« deemed: to be duly proved, unleſs they 


can prove by one ſuch credible Witneſs 
© as aforeſaid, the Delivery of the Sum- 
* mons in Writing to the Pariſh Clerk, 
or ſuch other Officer as aforeſaid. — And 
in cafe ſuch Proof ſhall be made by the 


« Surveyors of the Delivery of ſuch Sum- 


© mons as aforeſaid, to the Pariſh Clerk, 
or ſuch other Officer as aforeſaid, and 


* the 
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TH, we 
the Pariſh Clerk, and ſuch other Per- 


ſon, who received the Summons ne- 


ected, to iſh the ſame 
. £ —— A ſhould for- 1 
« feit the like Penalty of 40 5. for Mar 
« ſuch Offence, upon Conviction in of 
© ner aforeſaid before the Juſtice, * 4 
gave ſuch Orders. But, as to the * | 
© of the Surveyors not duly attending fo 


the Space of the eight Hours, or of 


«their not preſenting to a „ 
*. Juſtice of Peace all ſuch Per 4 
made Default, or refuſed to 3 11 
the Manner above-mentioned, the 5 
«to be made upon Oath by one cre * 
« Witneſs of the ſame, or any other Pa- 


© riſh; the Penalties aforeſaid. to be 


© levied by Diſtreſs, Sc. — And, in 0 
to render the Proceedings hereon a 

c effectual as is poſſible, it ſhould be. . 
« dered, that where it is — F 
« theſe Complaints ſhall be made be _ 
the fame Juſtice of Peace, who — 
« the Surveyors Orders to make out r 
< Summons to the Pariſhioners.— And, 


< if that is not practicable, then before 


f wing Juſtice of the 
c any other * J | 4 Peace. 


(469) 


Peace.— And as any neighbouring Ju- 


* ftice- of Peace may make out ſuch an 
Order, ex Officzo, ſo under a Penalty of 
© 10/, Toties Quoties he offend, ſhould 


be obliged, within the Space of three 
Days, to make out ſuch an Order to 


the Surveyors, on the Application of any 
Pariſhioner, who has any real, or chattle 
© Eſtate within the Pariſh; or, on the 
* Application of any other Perſon whom- 
* ſoever living in, or out of the ſaid Pa- 
© riſh, provided ſuch Perſon, whether Pa- 
< riſhioner, or not, does firſt make Oath. 


in Writing before ſuch Juſtice of the 


* Peace, of the Roads being out of Re- 


pair, and ſpecify in the ſaid Oath, in 


* what Part of the Pariſh, the Repairs 


are wanting; and provided alſo, no 


prior Orders for a Summons have been 
* iſſued to the ſaid Surveyors by the ſame, 
* or any other neighbouring Juſtice of the 
Peace, for the Repair of the ſame Roads. 
And that it be not in full Time of 


Hay, or Corn-Harveſt within that Pariſh, 


And laſtly, I ſhould recommend it to 
the Legiſlature: to have it enacted, and 
| expreſſed, 


(41 ) 

expreſſed, that ſeeing the Method, which 
has been hitherto followed of Preſenting 
and Indicting of Pariſhes, Towns, &c. 
for not repairing their public Roads, 
does generally prove hard and injurious 
* to particular Perſons, and. has been ſel- 
dom, if ever, found to anſwer the de- 
* fired End; and, there is great Reaſon 
© to believe, that the Juſtices of Peace, 
© and other Perſons, generally prefer the 
* Methods of Proceeding againſt Pariſhes, 
Towns, Cc. by theſe Proſecutions to 
© the other Methods of enforcing the Laws 
© againſt the Surveyors, as thinking the 
* former Methods to be the moſt ſpeedy 
and effectual Means of obliging the Pa- 
* riſhes, Towns, Ge. to repair their 
Roads; and conſequently, very much 
neglect and ſlight the other Methods 
preſcribed by many Laws, which have 
© been made for puniſhing the Surveyors 
for the Neglect of their Duty; that 
therefore, from henceforth, all ſuch 
Proceedings by Preſentments, and In- 
« dictments, ſhall intirely ceaſe; and no 
* ſuch Proſecutions ſhall hereafter be com- 
* menced, or carried on, on any Account, 

dor 


V 
t for any Reaſon, or under e, 
* tence nn. Beds | 


| Having now printed out the dy 
Regulations, which ſeem to me proper to 
be made; the next Thing which I ſhall. 
attempt, is, to give my Reaſons for ſeveral 
* and Articles here inſerted. 


1 would 1 the Words, 8 the 
Houſholders, Sc. are ordered to work 
in the Amendment of the public Roads, 
be as comprehenſive and explicit, as poſſi- 
ble; becauſe I have found great Diſtur- 
bances made in Reſpect to the Houſe- 
bolders, intended by the Statute 2.and 3 
of Philip and Mary ; for, tho” it ſeems to 
me, to be clearly intended by the Legi- 
fature, that all Perſons whomſoever, who 
are Houſholders, ſhould go out them- 
ſelves, or ſend a ſufficient Labourer, be 
they Clergy, the King's Officers, Women, 
or the like; yet it is certain, that in ſome 
Places, many Perſons think themſelves 
exempted ; and are not ſatis ſied with be- 
ing told, that they are not obliged to attend 


in — but may ſend out a ſufficient 
| | Labourer 
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Labourer to work for them. And 1 Have 


by Experience found, that in large popu- 


tous, — Towns, Sc. the ſummon» 


ing out the whole Pariſh at once, is a 
very unprofitable Scheme. Becauſe, it is 
impoſſible for the Surveyors to give a dus 
Attendance to them all; and, being com- 


pelled to work upon an unwilling Taſk, 
they are much more prone to encourage 


each other to be idle than induſtrious. 


——- Wherefore, it ſeems highly expedient, 


that the Surveyors ſhould have a clear, 
diſcretionary Power lodged in them, of 
calling out ſuch Numbers only at once, as 
they can well manage and controul.— And 


by the latter Part of this Clauſe, I hope, 


ſufficient Care is taken, that it ſhall not 
be in the Power of any Surveyors to make 


an wa 2a Ule of it. 


As to this Methods bid preſcribed, 


in order to give due Notice to all ſuch 


Pariſhioners, as ſhall be obliged to attend 


the Repair of the Roads, I believe, they 


will be judged proper by all ſuch as ſhall 
conſider, how imperfe& the Laws in be- 


ing are in that Reſpect.— And how un- 
willing, 


= nx — __ —̃ — 
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willing, and how properly cautious the 
Juſtices of Peace are in proceeding upon 
the uſual Notice given in the Church, or 
f Church-yards; becauſe, it is well known, | 
that ſince the Toleration, which has been 
moſt prudently and candidly granted to 
religious aflemblies, there are fo many 
Perſons, who reſort to other Aſſemblies 
of Divine Worſhip, beſides the eſtabliſn- 
ed Church, that in many numerous Pa- 
riſhes, Towns, Gc. it is by much too 
ſtrong a Preſumption to ſuppoſe, that the 
Notice given in our eſtabliſhed Churches, 
or Church-yards, after Divine Service, 
muſt neceſſarily have come to the Know- 
ledge of all Perſons inhabiting within the 
fame 'Pariſh, or Town, &c.——And as 
to the giving a Week's Notice of the go- 
ing out to work on the Roads, ſuch a 
ſealonable Warning ſeems to me to be 
very juſt and rational, in order, that the 
Perſons, who are ſummoned, may have 
ſuch proper Time to manage their own 
private Affairs, that their Attendance on 
the public Service may not prove ſo in- 
convenient to them, as it muſt oftentimes 
bappen in the Caſe of a ſhorter Notice. 
. And. 


(WY _ 

And, although the compelling the Pa- 
ridh-Clerk, or other Perſon officiating in 
every public Aſſembly of religious Wor- 
ſhip, to give Notice gratis, and alſo to 
attend the Summons of the Surveyors, i in 
order to prove the Notice given to the Pa- 
riſbioners before the Juſtice of Peace be 
quite a new Scheme; yet I flatter myſelf, 
it will be thought a good one, when I 
aver, that, from my own Experience, the 
Clerks, &c. have refaſed to do this very 
| ſmall Office for the Pariſh, and the Pub- 
lic, without being extravagantly paid for 
it —And when 1 affirm, that I have 
known. many a well- intended Proſecution 
againſt the Defaulters, to have failed, 
merely upon the Account of the Difficul- 
ty there has been found, to procure ſuf- 
ficient Evidence to attend the Juſtices of 
Peace, in order to prove the Summons in 


a legal Form. 


The Reaſon, why I have taken the 
Liberty to recommend it to the Legiſla- 
ture, that the Houſholders, &c. ſhould 
be obliged, by the ſtricteſt Expreſſions, to 


work diligently, and quietly, during the 
| eight 
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eight Hours, is, becauſe I can, from my 


own Obſervation and Experience, atfirm, 


that moſt of the Houſholders, eſpecially 
thoſe, who have no rea); or Chattle-E- 
ſtates in the Pariſh, as well as the La- 


bourers, and Cottagers, look upon * 


as a ** en Lau inflicted on ** 


For, very os of them avs: Cates 
and Penetration enough to diſcern, that 


as the Repairing of the public Roads is 


for the good of Society in general, fo 


they, as Members of that Society, muſt 
conſequently receive a Share of that Be- 


nefit. Nay, moſt of them are of ſuch 
narrow and ſelfiſh Principles, that they 
will not by any Means be perſuaded, but 
what the Rich only have any Benefit by 


this Labour; and, that this Law is im- 


poſed on them by the Richer, and more 
powerful Members of the Society, to 
their- real Loſs and Detriment ; and to 
the ſole Advantage of the Richer, and 
better Sort of Mankind. For which 
Reaſon, you can ſcarce ever perſuade 
them, but that every Day they work on 
theſe Roads, is an abſolute Loſs to them- 
c ſelves, 


(% 

fore, thay generally complain greatly, not 
only, that they arg obliged to work, but 
n to ind Gelr own Togk and. Provifen, 


-:Deotadnly;: _ obliging the Goren to 
make Complaint to the neighbouring Ju- 
ſtioe of Peace, of the Defaulters ; or of 
thoſe, who coming out refuſe to work, 
within three Days after ſuch Offences are 
committed, muſt be thought to be a very 
proper and prudent: Law z when it is 
duly conſidered, that the Delay, which is 
occaſioned neceſſarily by the Laws now in 
being, is the chief Reaſon, why the moſt 
diligent Surveyors have not hitherto been 
able to repair the Roads eftectually, - 


As for Inſtance, ſuppoſe a Complaint 
to be made by the Surveyors according to 
the Directions of the Statute 5 Elis. 
Chap. 13. $ 8. in that Caſe, the Sur- 
veyor. is ordered; within one Month after 
the Offence committed, to preſent it to 
the next Juſtice of Peace, who is to cer- 
tify it to the next general Quarter-Seſſions 
of the Peace; which Seſſions ſhall im- 
a mediately 
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mediately inquire of ſuch Default. Nowy, 
it muſt be known,- that notwithſtanding 
the ſeeming Efficacy of. the Word inme- 
diately; yet, the general Conſtruction, 
that has been put upon this Clauſe of the 
Statute, and which almoſt ' univerſally 
prevails, - is, that the Certificate of the 
Juſtice: of Peace, in this Caſe, hath not 
the Effect of a Preſentment, but muſt be 
turned into an Indictment; to which, 
by the Rules of Law, the Party may en- 
ter his Traverſe; ſo, that it cannot be 
tried, until the ſecond n at the 
en 


ren then for my 
or thirty Perſons, ſhould be ſummoned 
to work at the Repairs of the Highways 
the Week after Eaſter-Seſſions, and they 
all, or the moſt Part of them, make De- 
fault, or refuſe to work, when they are 
ut; the only Method that can be taken 
by the Surveyors, under this Law, is to 
preſent the Defaulters to the next Juſtice 
of Peace, who is to certify it to the 
next general Quarter-Seſſions of the 
Peace, that is, the Summer Seſſions fol- 
lowing; 


(49) 

7 fe when. theſe Delinquents are to 
De indicted, and perhaps may (for ſaoner 
they can't well) be ſued at the next Chriſt- 
mas Seſſions; by which Delay, the whole 
Summer is loſt, and nothing done to- 
wards the Repair of the Roads. For, as 
the Offenders don't find any immediate 
Puniſhment fall upon them, they will 
moſt probably, and generally do, con- 
tinue obſtinate during the whole Sum- 
mer; and the reſt of the Pariſhioners, 
who are willing to work in concert with 
their fellow -Pariſhioners, finding, that the 
Perſons complained of will not come out 
to work, and yet no immediate Puniſh- 
ment inflicted upon them, are by their 
Impunity, and Example, encouraged to 
be as neglectful as the reſt. From 

whence it naturally and neceſlarily fol- 
— that the Repairing of the Roads is 
neglected from Year to Vear.— And, I 
really take this to be one of the greateſt 

Defects in the Laws relating to the pub- 
lic Roads. ET He 


Nor, i is the Matter much mended, if it 


ſhould be the Opinion of the Legiſlature, 
D that 
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that the Juſtices of Peace ought. to pro- - 
ceed on the Statute 1 George I. and not 
on the Statute 5 Eliz. — Becauſe, 1n 
that Caſe, the Juſtices of Peace are-not 
bound to hold their ſpecial Seſſions, to 
take Conuſance of the Roads above three 
Times in a Year, which is, by much 
too dilatory a Proceeding, to give ſuffi- 
cient Life and Spirit to a Matter of this 
Nature and Importance. 


Beſides, if the Proceedings are to be 
carried on according to the Statute 5 
Eliz. will not the Expence, attending, 
the Proſecution of ſuch Indictments, be a 
great Clog and e e e to Com- 
plaints of this Kind? 


Theſe, or ſuch like Regulations muſt 
therefore be certainly much wanted; and, 
I hope, by the Method now propoſed, 
it will be thought, that I have found out 
a proper Scheme, ſo as to prevent parti- 
cular Perſons in a Pariſh from being un- 
reaſonably, and unjuſtly grieved ; and at 
the fame Time, to repair the public 
Roads in a more effectual, and a more 


ſpcedy 


ſpeedy Manner than they ever have been, 
or can naturally be ſuppoſed to be accom- 
pliſhed by a Preſentment, or Indictment. 
For, as I have already obſerved, both 
theſe Proſecutions (beſides the Grievances 
and Hardſhips attending them, which I 
have already explained) muſt be flow, and 
dilatory Remedies ; whereas, nothing, I 
think, can be more ſpeedy, more equal, or 
more effectual, than what is now propoſed. 
Nor can any Juſtices of Peace think their 
Power over the Roads to be abridged by 
ſuch a Regulation of the Laws for Repair- 
ing the Highways, as is hereby propoſed ; 
becauſe, in Fact, it is inlarged by it.— 
For, whereas by the Laws now in being, 
any private Perſon, may procure Indict- 
ments to be found almoſt with as much 
Eaſe as the Juſtices of Peace can lodge 
their Preſentments ; and, whereas the 
Force of an Indictment, in reſpect to 
Roads, which are indiſputably to be re- 
paired by the Pariſh, is very near in Ef- 
fect as powerful, and as grievous, as a 
Preſentment ; for what Pariſhes can ſay 
their Roads are in a ſtrict legal Repair? 
Now, by this Model, that Power is in- 

* tirely 


0 * . = 
2 — - - _ 4 ; — : — — —— 
2 Sf NI Xx bY 6 1 . * 8 SS B 9 N 0 

Lay _ , p - * — - ESD : Wo — * 4 3 - 

N Fon — 2 5 g n * . » q 

— —— 5 . = b 4 . Y _ "* — Bu) a wy n (2 . _—_ " 
oo _ * * 4 a « — © [2 * 8 .. " * — 91 . 
— = — 1 . err r 899 2 — 1 y N . - — I SA * 
= << — 1 2425 Ron IE - 

* 0 


(652) 


. tirely taken away from private Perſons 3 


and the whole coercive Juriſdiction over 
thoſe who are to repair them, and alſo, 
over thoſe who are by Law appointed to 


ſee that others repair them, is lodged in 


the Juſtices of Peace. 


I have not the Vanity to think, that 1 
have herein propoſed ſuch a Scheme as 
is perſect; or, incapable of Addition, or 
Alteration ; but I am much inclined to 
believe, that, if the principal Plan here 
ſketched out ſhall be reduced into a Law, 
with ſuch proper Improvements, as the 
Wiſdom of the Legiſlature ſhall think 


proper to make, we ſhall ſoon find our 


Roads much improved by it; and the 
Public freed from many oppreflive, and 
expenſive Hardſhips, which have hither. 
to fallen upon them by the unjuſt, and 
as I hope, I have now ſufficiently proved, 
pernicious Practice of Preſentments, and 

Indictments, in which I muſt alſo in- 
clude Informations, becauſe, they fall un- 
der the ſame Conſiderations, and are li- 
able to the like Inconveniencies. 


But 
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But before 1 cloſe this Treatiſe, 1 
muſt endeavour to anſwer ſome Objec- 
tions, which are uſually made by thoſe, 
who are great Encouragers and Promo- 
ters of Preſentments, and Indictments.— 
For, fay they, it is true, even to a Pro- 
verb, that the. worſt Roads are generally 
near the Houſe of a Juſtice of Peace; 
or in Pariſhes, where he hath the largeſt 
Share of Property ; and, if he. is wil- 
ling for his own Intereſt, or from any o- 
ther Motive, to decline putting the Laws 
for repairing the Highways in Execution, 
or to excuſe the Perſons, who ought to 
repair them, is that any Reaſon, why 
the Public ſhould faffer; or not have 
another Remedy to pariſh the Offenders, 
and oblige the Pariſh to put their Roads 
into good and ſufficient Repair? And 
indeed, as the Laws now ſtand, there 
may be fometimes too much Reaſon for 
arguing in this Manner. And it is to 
be feared, that the Complaint may, in 
fome Inſtances, have been too well found- 
ed; but, this Objection is intirely taken 
Wd off; 
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off, and the Queſtion is . anſwered 
by the Preſent Scheme. 


For, if the Complaint * _ 08d. 
ed, and the Roads are really in bad Re- 
pair, the Perſons thinking themſelves ag- 
grieved, may repair to the Juſtices of 
Peace, living within the ſame Pariſh ; or 
to any other neighbouring Juſtice of the 
Peace, who is obliged, under 10 J. Penalty, 
Toties Quoties he offends, to give Orders 
to the Surveyors to call out the Pariſhi- 
oners forthwith to repair the Roads. — And 
this I conceive will be a ſufficient Guard, 
and Security againſt any Neglect, or Par- 
tiality in the Juſtice of Peace, when ſo 
great a Penalty hangs over his Head. 


But it may be further objected, that 
the Badneſs of the Roads, which they 
complain of, moſtly happens to be in 
the Winter, when the Juſtices of Peace 
have no Power to order the Surveyors 
to ſummons, or call out the Pariſhioners 
to work in the Amendment of the High- 
ways; and when the Surveyors them- 

ſelves 
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ſelves are not obliged, nor authorized by 
Law to call them out. ml, which I 
would anſwer, that although this Incon- 
venience may poſlibly happen for ſome 
ſhort Time, after the making ſuch a Law, 
as is now propoſed, yet I am well per- 
ſuaded, that within two or three Years - 
after, at the moſt, the Roads will be fo 
well repaired in moſt Pariſhes in the 
Summer- Time, as ſeldom, if ever, to 
prove bad in the Winter ; and, when the 
Roads are broken up by exceſſive Rains, 
hard Froſts, or other caſual, unforeſeen 
Accidents; it is but charitable and hu- 
mane, to be as eaſy, and forbearing in 
ſuch a Caſe, as is poſſible.— And, I am 
ſure, Preſentments, or Indictments carry 
no Materials about ' them, to enable the 
Pariſhioners to amend them directly. 


Beſides, I ſhall. preſently ſhew, that 
on ſuch emergent Occaſions, the Sur- 
veyors may be veſted with ſufficient 
Power and Authority to repair the 
Roads; and the Method thereby pro- 

poſed, will, I am perſuaded, be ſurer, 
3 * more 
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more expeditious, and more effectual, 
chan perſecuting the Pariſh by Preſent- 
ments, or Indictments; which I have al- 
ready ſhewn,: are ſeldom, if ever, attend- 
ed. with the deſired Effect. But before 
I proceed on this Head, it will be neceſ- 
fary to take notice of another Objection, 
which is too material to be A 10 un- 
e Moe | 


By this Sas, it Grants to be taken 
for granted, that the due Performance of 
the ſix Days Work will ſuffice for the 
proper Repair of all public Roads; which 
Experience ſhews, is not ſufficient in Pa. 
riſhes, where there are many Roads, and 
but few Inhabitants; or where the Roads 
are much travelled on, and lye on a bad, 
or wet Foundation. And what is to be 
Gong: in that Cale? 


_ 'To which dann that the ſix Days 

Work have hitherto. in moſt. Pariſhes 
been fo much neglected, and ſo flightly 
performed, that I believe, very few Pa- 
raſhes can truly fay, from their own Ex- - 


perience, 
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perience, that the fix Days Work, duly 
and properly attended to, and performed 
by all the Pariſhioners, liable by Law, to 
work in the Amendment of the High- 
not ſufficient. But fuppoſe the Fact to 
be otherwiſe; and, that notwithſtanding 
the fix Days Work have been all faithfully 
and. diligently performed, yet the Roads 
— to Ly on 
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Law to be made, * that it ſhall be lawful 
for any neighbouring | Juſtice of the 
Peace, upon the Complaint of any Per- 
e ſon whatioever, on Oath in Writing, | 
« ſpecifying what Parts of the Roads are 
out of Repair, to ſummons the Sar 
veyors to anſwer the faid Complaint ; 

< and if, upon due Examination thereof, 
© it ſhall appear, that there be immediate 
* Occafion, and Neceſſity to repair ſuch 

Roads; then the faid Juſtice of Peace 
© ſhall: make an Order on the Surveyors 
X e Roads to get thetnepepaired 


© within 


e 
* within eight Days, or fo. ſoon after, as the 
Nature of the Repairs will reaſonably 
admit. Which Order, the Surveyors 
© ſhall be obliged. to execute under 10 J. 
Penalty, Tories Quoties they offend ; and 
© for the doing thereof, they ſhall pro- 
cure Workmen, and all Things what- 
© ſoever, which are needful for it. And 
© as ſoon as the Work is finiſhed, the ſame 
_ © Juſtice of Peace, who made the Order, or 
any neighbouring Juſtice of the Peace, on 
the Application of the Surveyors, ſhall 
* be required to examine their Accounts 
upon Oath, touching the Charges they 
© have been put to, and . the Monies 
_ * expended by them, on account of 
* ſuch Repairs ; and ſhall order, and 
* ſign a Rate, to be made on the Pa- 
« riſh, to reimbuſe the ſaid Surveyors ; 
and in caſe the public Roads within 
any Pariſh, ſhall happen to be fo much 
out of Repair, after St. Luke's Day, as 
© ta.ſtand in need of ſuch a Rate; and, 

| © the Surveyors cannot make it appear to 
© the Satisfaction of any neighbouring Ju- 
8 Rise of 1 Peace (wha ſhall have Power, 

| upon 
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upon the Complaint of any Perſon what- 
© ſaever; given in Writing upon Oath, and 
« ſpecifying -in,- what Parts of the Pariſh 
© thoſe Repairs are wanted, to examine the 
* Suryeyors without Oath, and the Teſti- 
mony of Witneſſes upon Oath) that the 
ſaid Roads were in good and ſufficient 
Repair, froni Lady Day to St. Luke's 
Day next preceding the ſaid Com- 
« plaint ; and, that the preſent Want of 
© Repairs was occaſioned by immoderate 
© Rains, or Froſts, or other caſual, and 
< unforeſeen Accident, or, that they have 
© ſummoned, within their Year of Office, 
© all the Pariſhioners, liable by Law, to 
work at the Repair of their Roads; and, 
that the ſix Days Work was actually 
done, and performed; or, the Defaul- 
« ters preſented to one, or more neigh- 
bouring Juſtices of the Peace, as afore- 
© ſaid ; that then, and in ſuch Caſe, they, 
and each of them the ſaid Surveyors, 
© being duly ſummoned, ſhall forfeit the 
Sum of 10/. to be levied by Diſtreſs, 

c. and to be we for the Repair of 
«© the 
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e 5 thalll * obliged, Tot the nt 
2 of 10 l. Tories Quotes he offends, 

to be levied by Diſtreſs, Gc. to re- 
28 08 the Complaint, and tender the 
proper Oath to the Complainant, and 
© the Witneſſes; and to fummons the 
: Surveyors, and make ſuch Order there- 
in, as the Nature and Juſtice of the 
* Cafe thall require. - 


1 But from this Account, and alfo 
© from the Rate, an Appeal ſhall lye to 


„ © reaſonable Cofts ſhould be allowed, and 
given, as the Seſſions ſhall think proper. 


gur this Appeal ſhall not hinder | 


© the Surveyors from levying, and colle&- 


5 ing the Bate in the nican Time.” 


This Method I take to be much better, 
than the obtaining a Rate, not exceeding 
64. in the Pound, purſuant to the Statates 
3 and 4 of William and Mary, Chap. 12. 


$17. and 1 George I, —For ſuch a Rate 


dors, f in ſome Pariſhes, raiſe by much too 
large 
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large a Sum to be truſted in the Hands 
of ſuch Perſons, as are generally cho» 
ſen Surveyors And conſidering how 
eaſy ſuch a Rate is obtained at the ge- 
neral Quarter- Seſſions, very often, only 
on the Application of the Surveyars 
themſelves, without any Conſent appear 
ing from the Majotity of the Pariſhi- 
oners to ſuch a Rate; I have been of- 
ten ſurpriſed, that there is not a more 
frequent bad Uſe made of this Privi- 
lege, than there really is; eſpecially, when 
one farther conſiders, that by the Sta- 
tute 1 George 1. the Surveyors: may ob- 
tain ſuch a Rate, whether the ſix Days 
work have been done, or not; which 1 
take to be a very imprudent ene not 
only for that it makes the obtaining of 
this Rate much eaſier than it could be 
done before, but alſo, becauſe it is 4 
great Encouragement to the ' Surveyors, 
to neglect the calling out of the Pariſh 
to do that Work; for, there are very 
few of them, but what had rather have 
a Sum in Hand to diſpoſe of, than attend 
upon the Pariſhioners, when they are 
working on the Roads. 


Beſides, 


Befdes Shai Ras does” ot to me 
ſeem proper to anſwer ſudden Erhcigen- | 
cies; 3 for, ſuppoſe the Roads ſhould De 


on a fudden damaged by Rains, or 


Froſts, or other Accidents, Go after the 
Michaelmas, or Chriſftmas-Seffions; no 
Rate can be obtained, much lefs Money 
raiſed by the Surveyors for the Repair of 
theſe Breaches, until a Quarter of a 


Year after the Time, that the Pariſhi- 


oners ought to repair them, which muſt 
A _ "uy inconvenient. 


Upon the whole, I Wb that J have 
now proved both the Propoſitions I at 
firſt intended to make the Ground-work 
of this Treatiſe, to the Satisfaction of 
every candid and impartial Reader. 
And, have alſo offered ſuch Amendments 
and Addit ions to our Laws, which are 
now in being for the Repair of the High- 
ways, as will be thought to be uſeful 


and expedient.—If the taking away theſe 


Proſecutions by Preſentments, Informa- 
tions, or Indictments, ſhould be at- 


tended with any public Inconveniencies 


(which I dare ſay will not be the Caſe) 
the 


| think; it walls nen c to N | 


in the cleareſt Manner, what Perſons 


© ſhall find; and ſend out to the. Repair of 


the Roads,. any, and how many Carts, 


c Draughts, or other Carriages ; and how 


many Cattle and Servants with them; 


©.and alſo, what Perſons ſhall find, and 
* ſend out labouring Horſes ; and how 


many for the faid Purpoſe, and how 
many Servants, and what Tackle with 
them; and alſo, what Number of la- 


c bouring Horſes, and Servants ſhall be | 


* deemed equal to the ſending out a 
Cart, Draught, or other Carriage. 
For, as theſe. Doubts are not ſufficient- 
ly ſettled, notwithſtanding the Statutes 
of 3 and 4 of Philip and Mary, Chap. 8. 


«<{$ 2. 22 Car. II. Chap. 12.58, 17. and 


8 of Wilkam and Mary, Chap. 29. 5 5. 
many Diſputes often happen in Pariſhes, 
Towns, Cc. to the great Hindrance of 


* the Repair of ſuch Roads, as lye in the 
« Pariſhes, 
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